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By nature, complex litigation can be 
messy with no easy solution.  When cli-
ents face complicated legal problems, they 
look to creative litigators for help solving 
them.  Advocating on behalf of plaintiffs or 
defendants, litigators have an arsenal of 
tools to address those problems.  One often 
overlooked and underutilized tool is the 
Minnesota Uniform Declaratory Judgments 
Act (“Declaratory Judgments Act”), Chapter 
555.  When traditional claims cannot fully 
resolve the core problems at issue, the 
Declaratory Judgments Act provides the 
flexibility and versatility for litigators to re-
quest unique, creative solutions from courts.  

Pursuant to Minnesota Statute § 555.01, 
courts have the power to “declare rights, 
status, and other legal relations whether 
or not further relief is or could be claimed.”  
See also Minn. R. Civ. P. 57; Fed. R. Civ. P. 

57 (referring to 28 U.S.C. § 2201).  In addi-
tion to this general catchall provision, the 
Declaratory Judgments Act has a specific 
provision to provide relief in cases involv-
ing written contracts or deeds.  Minnesota 
Statute § 555.02 provides, “any person in-
terested under a deed, will, written contract, 
or other writings constituting a contract, 
… may have determined any question of 
construction or validity” arising under the 
contract and “obtain a declaration of rights, 
status, or other legal relations thereunder.”  
Minn. Stat. § 555.02.  Furthermore, a party 
may seek declaratory judgment with re-
gard to the parties’ rights under a contract 
before or after a breach of contract.  Minn. 
Stat. § 555.02.  This is a particularly useful 
tool for fiduciaries, creditors, executors, and 
trustees to affirmatively seek direction from 
courts in the face of pressure from inter-
ested parties.

The purpose of the Act is to settle un-
certainty, and it is to be liberally construed 
and administered. Minn. Stat. § 555.12.  
“A declaratory judgment may be entered 
regardless of whether further relief is or 
could be claimed, and it will lie when legal 
relations are affected by a statute, munic-
ipal ordinance, contract, or franchise.” All. 
For Metro. Stability v. Metro. Council, 671 
N.W.2d 905, 915 (Minn. Ct. App. 2003). “The 
Act, however, is not an express indepen-
dent source of jurisdiction.” All. for Metro. 
Stability, 671 N.W.2d at 915. “A party seek-
ing a declaratory judgment must have an 
independent, underlying cause of action 
based on a common-law or statutory right.” 
Id.  

The Declaratory Judgments Act was 
used recently in the high-profile dispute 
between then Governor Mark Dayton and 
the Minnesota. Legislature.  In 2017, the 
Legislature filed an action against Governor 
Dayton seeking a declaratory judgment 
under Chapter 555 that the Governor’s line-
item vetoes of funding for the Legislative 
Branch were unconstitutional.  The district 
court granted the Legislature’s requested 

declaratory relief before the Minnesota 
Supreme Court reversed and found the 
Governor’s line-item vetoes were constitu-
tional.  Ninetieth Minnesota State Senate v. 
Dayton, 903 N.W.2d 609, 626 (Minn. 2017).

In addition to political disputes, the 
Declaratory Judgment Act may be used in 
unique business disputes.  In Lighthouse, 
the assignee for the benefit of creditors of a 
building owner, brought an action against 
a  number of parties stemming from a 
transaction involving leased roof-top for 
the purposes of wireless phone antennas.  
Lighthouse Mgmt. Grp., Inc. v. Deutsche 
Bank Tr. Co. of Americas, 380 F. Supp. 3d 
911, 913 (D. Minn. 2019).   In the action, 
Lighthouse brought a claim for declaratory 
judgment alleging that an actual, present, 
genuine, and justiciable controversy existed 
between the parties as to the validity of 
the wireless leases and mortgages on the 
property based on allegations of fraud by a 
third party.  The court denied Defendants’ 
motion for summary judgment concluding 
that because Lighthouse asserted a valid, 
independent claim for quiet title, the claim 
for declaratory judgment survived as well.  
Id. at 919.   Months later, the parties settled 
the matter before trial.

These distinct cases, differing  greatly in 
context and substantive law, demonstrate 
how versatile the Declaratory Judgments 
Act can be in resolving complex legal 
problems.  When peering into the toolbox 
of potential claims and defenses, savvy 
litigators would be wise to look beyond tra-
ditional contract or tort claims and consider 
the Declaratory  Judgments Act to address 
messy  disputes.
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The attorneys at Anthony Ostlund 
have built a reputation as the go-to 
lawyers for complex business issues, 
especially when a case looks like it’s 
headed to trial. But not all of the firm’s 
work is for businesses. Over the last 30 
years, the firm has also been a leader 
in providing pro bono legal services 
to those in need. At Anthony Ostlund, 
pro bono work is a passion that’s 
shared by everyone at the firm. The 
team’s commitment to helping those 
who can’t afford their regular rates is 
one of the reasons many attorneys and 
support staff work at the firm. 

Anthony Ostlund prides itself on its 
expertise in successfully litigating far-
ranging, complex cases, and its choice 
of pro bono projects fit right in.

That’s been true for the 18 years 
Steve Pincus has been with the firm. 

“It’s part of our culture,” Pincus said. 
“The firm deserves a lot of credit. It 
fully supports us in working on these 
cases.” 

The firm has any number of pro 
bono cases on its plate at a time, but 
two are at the forefront currently. 

Pincus, a firm shareholder, and Peter 
McElligott, an associate, have been 
working for more than five years on 
Tenner Murphy, et al. v. Harpstead, as 
Commissioner of MN Dept. of Human 
Services. Norm Pentelovitch, another 
shareholder, has spent the last few 
years on Esparza v. Nobles County. 

For these attorneys, their pro bono 
cases are the opportunity to give back 
to the community in the best way they 
can - using their skills as trial lawyers 
to help people who need help. In 
Pincus and McElligott’s case, they 
have partnered with Mid-Minnesota 
Legal Aid, the Minnesota Disability 

Law Center, and Nichols Kaster PLLP 
to bring a complex, class action lawsuit 
in federal court. The lawsuit challenges 
Minnesota’s statewide practice of 
overreliance on group home settings 
as housing for people with disabilities. 
It calls for the residents themselves to 
be able to use their waivers to decide 
where to live. After a number of early 
successes including a court order 
finding the commissioner violated 
the due process rights of the class 
members, Pincus and McElligott look 
forward to continuing to fight on 
behalf of the class at a trial in 2021. 

Pentelovitch’s current pro bono 
project has the firm partnering with the 
ACLU of Minnesota on a case. Esparza 
v. Nobles County is a class action in 
which a class of individuals asked for 
a permanent injunction against the 
Nobles County sheriff for imprisoning 
immigrants without legal authority. The 
department would arrest immigrants 
and even after their cases were 
adjudicated the sheriff would keep 
the immigrant imprisoned in violation 
of Minnesota law. Pentelovitch, along 
with the legal team at the ACLU-MN, 
prevailed on almost every issue in the 
case, and the district court permanently 
barred the Sheriff and County from 
illegally imprisoning immigrants. Now 
Pentelovitch is working on the next 
phase of the case which is a trial to 
determine a damages award. That case 
will, hopefully, be heard in 2021, too. 

Where does the firm’s commitment 
to giving back start? The example is 
set from the top with the names on 
the door. Joe Anthony has long been 
involved with Legal Aid, serving as 
Chair of the Board of the Fund for 
the Legal Aid Society. Rich Ostlund 
is known for his work on community 
health issues including his current role 
as chair of Fairview Health Services’ 
Board of Directors. But the entire 
team is devoted to pro bono work 
and helping in the community - no 
questions asked. 

When a case presents itself, the 
more complex the better, the firm’s 
leadership is quick to jump to action. 

“It’s about ‘how can we add value’? 
‘Can we impact a systematic change?’” 
McElligott said. “Our pro bono cases 
really align with the values of our 
firm and what kind of issues we care 
about.”

Balancing all of their casework - 
billable and nonbillable - is a challenge, 
but one these attorneys relish. There 
is no difference for them in their 
commitment. 

“The firm takes it really seriously,” 
Pentelovitch says. “All of our clients are 
treated equally. My zealous advocacy 
is for all - it’s not a sliding scale. We 
do all of our work to the best of our 
abilities.”
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